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INTRODUCTION

"Those cut offfrom these high-speed networks today willfind themselves cut offfrom the economic opportunities of
tomorrow. And more importantly, they will be cut offfrom the most important network that there is - the network of
our national community. FCC Chairman William Kennard I

The Mt. Hood Cable Regulatory Commission ("MHCRC") is an appointed group of

ordinary citizens in the city and eastern suburbs of Portland, Oregon. The MHCRC was

established to handle cable franchising and regulatory matters on behalf of six local

governments.2 The MHCRC meets montWy, and has for a number of years been accustomed to

toiling in relative obscurity.3 MHCRC members typically view their task as primarily one of

serving the public interest, protecting cable consumers, monitoring franchise compliance,4 and

following as best we can the policies set forth by Congress, the FCC, applicable law, and the

ISeparate Statement of FCC Chairman William E. Kennard, January 28, 1999, In the Matter
ofInquiry Concerning the Deployment ofAdvanced Telecommunications Capability, CC Docket
No. 98-146 (available on FCC web page <www.fcc.gov».

2The MHCRC was created in 1992 by local intergovernmental agreement to carry out cable
regulation on behalf of Multnomah County and the Cities of Fairview, Gresham, Portland,
Troutdale, and Wood Village ("MHCRC Jurisdictions"). Among other things, the MHCRC acts in
an advisory capacity to the MHCRC Jurisdictions in connection with potential or proposed transfers
or changes in ownership or control of any cable franchisee of the MHCRC Jurisdictions.

3MHCRC meetings only sporadically attract a noticeable amount of citizen turnout
(depending on the issue at hand), and until the current AT&T/TCI transfer, MHCRC meetings
were only rarely covered by the local press here.

4The MHCRC on behalf of its Jurisdictions oversees five separate cable franchises controlled
by the two largest Multiple System Operators ("MSOs") in the nation: TCI (three small
franchises servicing about 31,000 subscribers in the western portion of Multnomah County) and
Time Warner (two franchises doing business as "Paragon Cable" in eastern Multnomah County
servicing around 130,000 subscribers). The proposed AT&T/TCI transfer as submitted pursuant
to FCC Form 394 requested approval ofa change in control ofTCI cable franchises in the City of
Portland and Multnomah County only.
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provisions of our cable franchises.5

On the night ofNovember 16, 1998, the MHCRC's comfortable and customary

anonymityended.6 On that date, the MHCRC recommended that nondiscriminatory access to

AT&T/TCl's planned high-speed internet cable modem platform be required as a condition of

Portland and Multnomah County approving a change in control of TCl's local cable franchises to

AT&T.7 It is in part the purpose of these ex parte comments to set forth with some particularity

the policy and legal factors underlying the MHCRC recommendation. An initial survey of

several of the factors influencing the MHCRC would include, the following, among others:

~ the pro-competitive pronouncements and provisions of the Communications Act,

particularly Title VI;

a sincere attempt by the MHCRC staff to follow the FCC staff s latest thinking on

"Internet Over Cable"g, and;

5The MHCRC's four current "Goals and Objectives", and an overview ofMHCRC processes
and procedures, is available on the MHCRC page on the world wide web at <www.mhcrc.org>.

6The Wall Street Journal in its November 19, 1998 edition referred to the MHCRC in its
"Digits" column as the "Mouse that Roared."

7Resolution No. 98-12, Adopted by the MHCRC November 16, 1998. Section 2.2(f) of Res.
98-12 recommends the following condition, among others, be imposed on the AT&T/TCI
transfer by Portland and Multnomah County: "nondiscriminatory treatment ofother providers in
connection with Tel's proposed internet cable modem platform and services, and compliance with
applicable cable commercial leased access requirements" See Exhibit A hereto.

8Barbara Esbin, "Internet Over Cable: Defining the Future in Terms ofthe Past", OPP
Working PaperNo. 30, August, 1998, Federal Communications Commission (available on FCC
website at <www.fcc.gov».Ms. Esbin's paper was particularly relevant in its affirmation that
"The FCC could reasonably conclude that cable Internet-based services, such as Road Runner,
@Home and like offerings, when provided by a cable operator over its cable system in its
franchised service area, come within the definition of "cable services" under Title VI." Esbin
(page v).
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.. the public interest as expressed in our franchises and public process here.

A more detailed survey of these factors is developed in the remainder of these comments.

On December 17, 1998, the Multnomah County Board of Commissioners and the

Portland City Council upheld the MHCRC recommendation by a nearly unanimous margin. To

the best of our knowledge, Portland and Multnomah County thus became the first governmental

entities in the nation to impose such a condition in a cable regulatory process.

TCI and AT&T on December 29, 1998 failed to submit an unqualified acceptance of the

transfer conditions imposed by the City ofPortland ("City") and Multnomah County ("County").

The proposed change in control was therefore automatically denied as of that date by operation of

the original City ordinance and County resolution9.

On January 19, 1998, TCI and AT&T filed a Complaint against the City and the County

in the United States District Court for the District of Oregon seeking "a declaratory judgment that

the condition sought to be imposed by the (City and County) requiring carriage by TCI of

unaffiliated providers of online and Internet access services, is unlawful and a violation of

AT&T's and TCl's civil rights;" and "an award of damages in an amount to be proved at trial;

and costs and attorneys fees.,,10

These ex parte comments are for the purpose of directly providing updated!! information

9City of Portland Ordinance No. 172955, passed by the Council December 17, 1998, § 1.c.
Multnomah County Resolution No. 98-208, adopted by the Board of County Commissioners
December 17, 1998, § 2. Both the City Ordinance and County resolution are available at the
date of this filing on the MHCRC web page <www.mhcrc.org> under "Current Issues."

IOAT&T et. al. vs. City of Portland and Multnomah County, Case No. CV 99-65 AA, U.S.
District Court (D. Oregon), filed January 19, 1999, page 2 (hereafter "Complaint").

lIThe MHCRC apologizes to the FCC for our lateness in submitting these ex parte comments,
which we had originally hoped to submit to you last month (pursuant to Res. 98-15, adopted by
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to the FCC regarding the MHCRC, City and County deliberations and action on this proposed

change in control, and to inform the FCC of the subsequent litigation that has been filed against

the City and County by TCI and AT&T. The litigation has been filed despite earnest City and

County efforts (facilitated in part by the direct involvement of Oregon's senior United States

Senator) to explore alternatives and compromises short oflitigation12. These comments are also

intended to respectfully urge that the FCC promptly open a regulatory proceeding to assist in

clarifying the matters at issue here, so that a nationwide resolution of these important national

communications matters can be expedited. 13

Particularly in light of the litigation now facing Portland and Multnomah County (and

possibly other local governments as well in the near future)l4, a federal solution led by the FCC is

urgently requested. In making its original recommendation to Portland and Multnomah County,

the MHCRC on December 14, 1998). However, with events developing here at a breakneck
pace, we wanted the FCC to have the most current information, up to and including the filing of
the lawsuit by AT&T and TCI.

12Both City and County attorneys on January 7, 1999 wrote separate letters to TCl/AT&T
local legal counsel urging AT&T and TCI to consider alternatives short of litigation, and stating
that "a decision by AT&T and TCI to engage in litigation about this matter should not be either
inevitable or a necessary result of this denial". The January 7, 1999 City Attorney and County
Counsel letters are available at this time on the MHCRC web page <www.mhcrc.org> under
"Current Issues." The Mayor of Portland and Oregon Senator Ron Wyden also held subsequent
informal discussions with AT&T/TCI representatives in order to attempt to reach a compromise.
These efforts failed, and the lawsuit (op. cit. at fn 5) was filed as indicated on January 19, 1999.

13The MHCRC notes and expresses substantial concurrence with the actions requested by the
letter filing of the Consumer Federation of America et. al. dated January 27, 1998 and addressed
to Chairman Kennard, with copies provided to all FCC Commissioners.

14The MHCRC has learned that just prior to the date of this filing the City Council of Los
Angeles, California has expressed support for open access as a policy matter, and that the County
Executive of King County, Washington (comprising the suburbs of Seattle and including
approximately 100,000 TCI cable subscribers) has recommended that the King County Council
impose a similar 'open access' condition.

MHCRC ex parte comments - Page 6



the MHCRC consciously sought to carry out what the MHCRC and its staff sincerely understood

to be a broad, federally-encouraged policy of providing for competition, deregulation, and an

open and accessible marketplace in communications and Internet access. The FCC's current

open docket on the AT&T/TCI transfer presents an ideal opportunity for the FCC to consider the

implementation of an open cable access policy at a national level. Whether the FCC chooses to

impose such a requirement on the AT&T/TCI transfer request now pending, or whether the FCC

chooses instead to open a separate rulemaking to consider the benefits of imposing or allowing

an open access requirement industrywide on cable's planned high speed cable modem platform,

the need for prompt and decisive FCC guidance in this area is clearly urgent. 15

15The MHCRC notes that the FCC on January 28, 1999 announced release of a Report (No.
CC 99-1) concerning the deployment of advanced telecommunications capability, or broadband,
to all Americans pursuant to Section 706 of the 1996 Telecommunications Act. Although the
FCC indicated that initial aggregate data suggested reasonable and timely deployment of
broadband, the FCC press release also concluded that "it is too early to reach definitive
conclusions", that the FCC intended to "closely monitor the deployment of broadband capability
to all Americans," and that the FCC "would not hesitate to reduce the barriers to competition"
where necessary. The MHCRC remains encouraged by the FCC's serious commitment to these
issues, as reflected in the January 28th FCC press release and the separate statements on that date
ofeach FCC Commissioner.
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II. CHRONOLOGICAL PROCESS OVERVIEW OF
MHCRCIPORTLANDIMULTNOMAH CONSIDERATION OF AT&TlfCI REQUEST

FOR CHANGE OF CONTROL

"The challenge for the regulator, at each step, is to examine the underlying purposes andpolicy goals behind
existing regulatory categories, and to apply them only where those purposes andpolicy goals make sense. Any
regulatory efforts in this arena should begin with an analysis ofwhether the operator in question exercises undue
market power over an essential service or facility necessary to provide an essential service." Barbara Esbin 16

To understand the genesis of the imposition of the "open access" condition imposed by

Portland and Multnomah County, it will be necessary to review the history of local franchising

authority consideration of the change of control of TCI cable franchises to AT&T here. The

process throughout has been governed by the applicable section of Title VI of the

Communications Act17
, and relevant FCC rules l8

•

A chronology, highlighting the development and imposition of the cable modem open

access condition by Portland and Multnomah County, is as follows:

September 2,1998 FCC Form 394 filing received. FCC Form 394 filing requesting approval by
the City of Portland and Multnomah County of the change of control of TCI
cable franchises to AT&T was received by the MHCRC staff office.
Assuming the original filing was complete, the 120 day time limit imposed
by FCC rules required the City and County to act within 120 days or by
December 31, 1998 or the transfer would be deemed approved without
conditions.

September 21,1998 MHCRC established transfer consideration process. The MHCRC at its
regular monthly meeting adopted a resolution establishing a process and
timelines for a public hearing and MHCRC recommendations on the
proposed transfer to the City Council of Portland and the Multnomah County

16Barbara Esbin, "Internet Over Cable: Defining the Future in Terms o/the Past", page 117,
op. cit. at fn 8.

17 47 U.S.C. 537

18 47 CFR 76.502
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Board of Commissioners. 19

September 30, 1998 First staff letter to AT&T. MHCRC staff sent first formal letter requesting
specific information from AT&T/TCI. The MHCRC staff letter asked the
following question (among others): Does the company plan to introduce
cable modem internet services utilizing a proprietary platform? To what
extent, ifany, will TCI afford access to cable modem services to other
Internet Service Providers on nondiscriminatory terms and conditions?

October 12, 1998 First AT&T reply. AT&TITCI submitted a partial reply to the MHCRC staff
letter (not all MHCRC questions were answered by AT&T/TCI). With
respect to the modem question, the AT&T reply stated: "!I' We plan to deploy
@Home, a proprietary cable service. to. We consider @Home to be a
proprietary product. TCI intends to provide @Home as a cable service over
its cable system and therefore is not subject to common carrier obligations."

October 19, 1998 MHCRC public hearin~. The MHCRC conducted a televised, live public
hearing on the proposed AT&T/TCI transfer utilizing the facilities of
Portland Cable Access. The hearing format provided for live (in-studio)
public testimony, as well as telephone testimony and comments from
viewers. As the minutes of this meeting20 reflect, the most significant issue
raised at the hearing (measured in terms of the amount of written and oral
testimony) was the issue of nondiscriminatory access to TCl's cable modem
platform. Written testimony on this issue was received (via email) in
advance of the hearing by an interested ISP representative. Richard
Horswell, President of Oregon Internet Service Providers Association
(ORISPA) testified in person, along with James Deibele, CEO of Teleport.
After the hearing, in open discussion (attended by TCI/AT&T
representatives). MHCRC members agreed that the cable modem access
issue was significant, and the MHCRC directed its staff to pursue the
issue.

October 30, 1998 Second staff letter to AT&T. MHCRC staff submitted a follow-up letter to
AT&T/TCI requesting further information and comment on the open access
issue, among others. With respect to the open access issue, the staff letter
stated: You may be aware that a number oflocal Internet Service Providers
(ISPs) have provided testimony on this issue, and requested access by ISPs to
the cable modem platform under nondiscriminatory terms and conditions.
The staff letter goes on to ask for responses to two legal questions to

19Res. No. 98-9, passed by the MHCRC September 21, 1998.

2°Minutes of this and other MHCRC meetings are available on the Mt. Hood Cable
Regulatory Commission website, located at <www.mhcrc.org>.
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determine AT&T's view of the status of cable modems as 'cable services',
and one business question as to whether AT&T intends to offer its own
"AT&T WoridNet" Internet access service using TCI cables.

November 10, 1998 Second AT&T reply. AT&T's second reply letter was received via fax on
the evening of Monday, November 9, and reviewed by staff and legal counsel
on Tuesday, November 10. Among other things, AT&T in this second letter
re-asserted that @Home is planned "as a cable service under current law"
and declared that applicable law prohibits local governments from regulating
"telecommunications services" but not cable services. AT&T also asserted a
novel legal position that cable commercial leased access rules can't apply
because cable modem services are not "video programming."

November 12, 1998 Proposed MHCRC action and ordinances distributed to AT&T/TCI.
Proposed MHCRC resolution #98-12 in draft form, with attached proposed
draft ordinances for consideration by Portland and Multnomah County, was
distributed to AT&T/TCI, the public, and interested parties. Among other
things, the proposed MHCRC resolution recommends "nondiscriminatory
treatment ofother providers in connection with TCI's proposed internet cable
modem platform and services, and compliance with applicable cable commercial
leased access requirements ". The resolution also attached ordinances for the
City of Portland and Multnomah County, including specific recommended
implementing language regarding the open access condition.

November 16, 1998 MHCRC adopts resolution and ordinances. At a crowded meeting at Mt.
Hood Community College, the MHCRC took testimony from AT&T and TCI
representatives, and further testimony from interested parties including three
local Internet service providers ("ISP's"), US West, and members ofthe
public. AT&T and TCI requested more time to review the proposed
resolution and ordinances, but also indicated that they would not be willing to
entertain any provision requiring access by third parties to their cable modem
platform. After discussion, the MHCRC voted to send the resolution and
ordinances, as drafted, to the Portland City Council and Multnomah County
Commission. The "open access" condition recommended by the MHCRC is
as follows: Non-discriminatory access to cable modem platfOrm. Transferee
shall provide, and cause TCI to provide, nondiscriminatory access to TCI's
cable modem platform for providers ofinternet and on-line services, whether
or not such providers are affiliated with Transferee or TCI, unless otherwise
required by applicable law. So long as cable modem services are deemed by
law to be "cable services", as provided under Title VI oftheCommunications
Act of1934, as amended, Transferee and TCI agree to comply with all lawful
requirements regarding such services, including, but not limited to, the
inclusion ofrevenues from cable modem services and access within the gross
revenues ofTCI's cable franchises, and commercial leased access
requirements
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December 2,1998 AT&T/Staff meeting. compromise proposed. AT&T/TCI representatives met
with MHCRC staff and legal counsel and proposed compromise language on
the Internet modem open access issue. The compromise language tentatively
agreed to by AT&T representatives and MHCRC staff on the "open access"
issue in essence changed the language from a requirement to a policy
statement. These changes necessitated further MHCRC review.

December 14,1998 Mt. Hood Cable Regulatory Commission endorsed original language and
rejected compromise. The MHCRC conducted a lengthy meeting to review
the proposed compromise language (and make its final recommendation).
After substantial discussion (including presentations and testimony by a
number of interested parties) the MHCRC declined to endorse the limited
"policy language" of the proposed compromise, and unanimously
determined to support the language of the original MHCRC recommendation.

December 17, 1998 Multnomah County Commissioners voted (4-1) and the Portland City
Council voted (5-0) to uphold the uncompromised, original MHCRC
recommendation approving the AT&T/TCI change in control, but imposing
the open access condition, as unanimously endorsed by the MHCRC.
TCI/AT&T were given 12 days to file an unqualified acceptance, or else
the proposed change of control would be automatically denied.

December 24,1998 Commissioner Erik Sten (City of Portland) and Commissioner Sharon
Kelley (Multnomah County) sent a letter to AT&T and TCI suggesting
further dialogue and the exploration of alternatives short of litigation.

December 29,1998 AT&T filed a unilaterally-modified version of the acceptance form
required by the City and County. The acceptance form provided by AT&T
and TCI, among other things, deleted the open access condition. The
AT&T/TCI cover letter to the modified acceptance form stated that AT&T
would not agree to the acceptance conditions related to open modem
access and would accept only "lawful" conditions.

January 7,1999 Following legal review by the City Attorney and County Counsel, the City
and County notified TCI and AT&T that their requested change in control
of TCI/Portland and TCI/Multnomah cable franchises had been initially
denied (as of December 29, 1998) due to the failure ofTCI and AT&T to
submit an unqualified acceptance of the conditions attached to the transfer
by the City and County on December 17, 1998. The City and the County
continued to suggest further dialogue or the exploration of other
alternatives short of litigation.

January 19, 1999 Following unsuccessful attempts at compromise (including the
intervention of Oregon U.S. Senator Ron Wyden), TCI and AT&T file a
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lawsuit against the City of Portland and Multnomah County in U.S.
District Court for the District of Oregon.

III. THE PUBLIC INTEREST

"In the two-and-a-halfyears since the J996 Act passed, I'm concerned that consumers may have seen more changes
for the worse in telecommunications thanfor the better. Ifthere ever were a time for the Commission to ensure that
consumers' interests don't take a back seat to the interests oftelecom giants, it is now. One powerful tool the FCC

has to make that happen is the imposition ofmeaningful merger conditions" FCC Commissioner Gloria Tristani21

There is no question but that the main issue resulting in the preliminary denial here of the

proposed change in control of TCI cable franchises to AT&T was the disagreement among the

parties regarding local authority to impose a nondiscriminatory access condition with respect to

AT&T/TCI's planned high-speed cable modem Internet platform. This issue is unfortunately

now the subject of litigation by AT&T and TCI against the City of Portland and Multnomah

County----litigation the City and County sought diligently to avoid.22

The Mt. Hood Cable Regulatory Commission respectfully submits that this is no ordinary

cable transfer. Cable transfers in recent years have primarily involved rectifying the boundaries

of local cable franchises so that the cable industry can realize economies of scale and competition

through a 'clustering' strategy. Here, however, the MHCRC was not faced with a routine request

for the transfer of one or more cable franchises from one Multiple System Operator ("MSO") to

another.23 Instead, the filing and the previous announcements from the parties described a

21 "Mergers, Consumers, and the FCC' Remarks of FCC Commissioner Gloria Tristani
before the National Association of Regulatory Utility Commissioners, November 8, 1998

22See discussion in footnote 12, above.

23The MHCRC has considered and processed several cable MSO to cable MSO transfers, and
presently is considering a transfer request (filed with FCC Form 394 on December 22, 1998)
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transfer with national significance: a change in control of one of the largest cable operators in

the nation to one of the largest telecommunications companies in the world.

The requirement recommended by the MHCRC, providing for open access to the high

speed Internet platform planned by AT&T and TCI, was heavily debated here at both the

MHCRC level and before the elected bodies ofPortland and Multnomah County. Ultimately, the

Cable Commission unanimously recommended, and Portland and Multnomah County approved

by substantial margins the open access provision (the combined City/County elected official vote

was 9-1). Our view is that this is the position that best protects consumers, competition,

technological innovation, and an open marketplace in the rapidly growing world ofInternet

information and commerce.

The MHCRC is aware this decision has attracted national and local interest, but the key

point in our view is the public interest.

The public interest is clearly best served by providing for robust competition and choice

in the thriving Internet market, a market which is clearly more important every day (as the FCC

itself recognizes) when considered from a business or public policy perspective. "Open access"

is especially important because of the critical need to ensure that a maximum variety of choices

concerning high-speed access to the Internet be available to users and citizens ofany income

level or social status.

As the FCC is aware, the current narrowband business model for the most part sets forth

from TCI and Time Warner for transfer to TCI of the cable franchises presently held by Time
Warner located in the eastern portion of the MHCRC's jurisdiction.

MHCRC ex parte comments - Page 13



differential rates for high-speed access24, yet such differential rates for speed ofaccess may not

be technically necessary on the broadbandpipe. Surely the FCC does not seek to encourage an

Internet access marketplace where the economically disadvantaged (e.g the poor, public schools,

and libraries) are trapped in a low-speed, low-tech "text-only" Internet world, while businesses

and the well-off enjoy the high speeds, dense graphics, and multimedia options growing every

day on the Internet.

The MHCRC and City and County officials and staffhere have discussed internally with

great concern the implications of an "information-rich" vs. "information-poor" society.

MHCRC staff has attempted to actualize the implications of "speed-rich" versus "speed-poor"

Internet options by visualizing real-life scenarios, such as the following: imagine a 3D-student

classroom sharing one computer terminal where one student must wait twenty minutes or longer

utilizing a 28 kpbs telephone modem to download a graphically-detailed map of the Thirteen

Colonies for a history report. Such a low-speed Internet connection will simply not be able to

benefit all students in the limited time available. Yet a higher-speed DSL connection may be

economically or technically infeasible for the school, and an alternative high-speed cable

connection (if available at all) is reachable through only one platform and one provider which

the school must "buy through" to reach its Internet Service Provider of choice.

Moreover, the proprietary platforms represented by "@Home" and similar developing

cable services may not by any means become available universally and in all markets and

franchise areas unless local governments retain and utilize the regulatory tools available under

24That is, Internet access over the narrowband telephone wire is cheaper for 'dial-up' service
at 56 kbps or less, but more expensive for ISDN and DSL service.
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existing franchise agreements and federally-recognized consumer protection authority25 to ensure

that no de facto redlining or discrimination in price and availability occurs. This may well

become an increasingly critical issue given the general availability of cable connections in urban

areas, and the potentially superior technical "fit" for many households to the robust cable

platform as compared with the more limited DSL and other options available on the narrowband

telephone platform.26

The development of a information "haves" and "have-nots", divided by purchasing

power, is a social result devoutly to be avoided27 Yet we fear this result when Internet speed is

related to economic capabilities, and this is the unfortunate result which appears to be developing

on the telephone wire. The MHCRC hopes that the FCC will not through inaction encourage

investment and deployment of a proprietary cable modem platform which will be dominated by a

single, incumbent cable carrier. The need for open access on the broadband pipe remains a very

significant issue, and the MHCRC earnestly recommends that the FCC approach this issue

frontally by either imposing an open access condition on the AT&T/TCI merger, or else

immediately moving to open a rulemaking docket on this matter.

25See generally, Sec. 632 of Title VI of the Communications Act of 1934 [47 U.S.C. 552]
concerning cable consumer protection and customer service, referencing the ability of local
franchising authorities to exceed federal minimum consumer protection standards if necessary.

26It is the understanding ofMHCRC staff that the availability of the DSL platform is distance
limited and that the ISDN platform also has technical limitations which the cable modem
platform does not.

27As FCC Chairman Kennard has recognized. See quotation referenced in footnote 1 hereof.
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IV. LEGAL CONSIDERATIONS

"Our shared goal ofcompetition is one ofthe biggest ways in which we are on common ground---over the past year,
the enemies ofcompetition and change have learned that they are not going to profit from legalistic disputes about
jurisdiction." FCC Chair William Kennard 28

The MHCRC and its staff have been frequently asked about our views regarding the basis

for our authority to impose an open access condition at the local level. Since this matter is now

in litigation, we are confident that a fuller and more formal statement of our legal views will be

forthcoming in the judicial process. However, MHCRC staff and legal counsel have carefully

reviewed this matter, and we are comfortable that our actions are lawful as well as in the public

interest. A very brief overview of our views regarding local authority as well as the policy and

process basis for our action would include the following, among other things:

~ Section 613(d) of the Cable Act (Title VI of the Communications Act) specifically

authorizes local authorities to impose pro-competitive conditions;

Imposition of third party access requirements to a cable system is already required in

various parts of cable law (e.g. PEG requirements and commercial leased access

requirements)29;

The record of our process in Portland showed strong support for an open access provision

28Remarks of William E. Kennard, Chairman of the Federal Communications Commission, to
the National Association of Regulatory Utility Commissioners, Orlando, Florida, November 11,
1998 (available on FCC web page <www.fcc.gov»

29See Barbara Esbin, "Internet Over Cable: Defining the Future in Terms ofthe Past", OPP
Working PaperNo. 30, August, 1998, op. cit. at footnote 8. Ms. Esbin's paper contains a
particularly useful discussion of PEG access, commercial leased access, and similar requirements
under Title VI for third-party access to the cable platform (pp 102-113).
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from consumers, businesses and interested parties30;

Our franchises allow us to impose appropriate public interest conditions related to

AT&T's legal, financial, and technical abilities31 ; and

in the absence of clear federal preemption or specific federal statutes or rules to the

contrary, we think that the best reading of applicable federal law and telecommunications

policy is one that is consistent with local authority to require open access to the high

speed cable modem Internet platform in order to encourage competition and consumer

choice on the nation's most critical "information superhighway."

In the final analysis, the MHCRC did not consider an "open access" requirement to be, in any

manner, a constraining level of regulation on a nascent techology32. Rather, the thrust of the

MHCRC recommendation was toward open markets---not regulation; toward competition---and

not monopoly. We continue to feel strongly, on legal as well as policy grounds, that the essential

nature of our open access recommendation was one that strongly encouraged the continued

growth of an unfettered, unimpeded, vibrant Intemet---with many choices available on many

platforms---and we would oppose any regulations that demonstrably produce an opposite result.

30See in particular, MHCRC meeting minutes of October 19, 1998; November 16, 1998; and
December 14, 1998, available on the Mt. Hood Cable Regulatory Commission website, located
at <www.mhcrc.org>.

31See, e.g., City ofPortland/TCI franchise, §15.l(B)(2), Ord. No. 166469, passed by the
Portland City Council April 28, 1993.

32The MHCRC staff notes the comments of FCC Chairman William Kennard to the effect that
'we must be very careful in imposing regulations on nascent technology" in an interview with
Charlie Rose on or about January 15, 1999 on PBS, when Mr. Kennard was asked by Mr. Rose to
comment on the open access requirement imposed by Portland and Multnomah County.
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V. FCC ACTION NEEDED.

" ... the policies ofinterconnection, equal access, and open architecture have served us well in the wireline context.
Indeed, the concepts ofconnectivity and interoperability and openness are the lifeblood ofthe Internet. These

principles are worth preserving. Some worry that any mention ofthese principles portends premature and excessive
governmental intervention, jeopardizing investment and deterring build-out. Not so."

FCC Commissioner Susan Ness 33

There is an urgent need for prompt FCC action to address the implications of the plans of

cable MSOs, including ATT/TCI, to offer broadband services using franchised cable TV system

facilities. The issues surrounding cable broadband have been raised both in the context of the

proposed AT&TfTCI merger, CS Docket 98-178, and in the Commission's proceedings to

implement section 706 of the Telecommunications Act, CC Dockets 98-146 and 98-147). In

addition, many local franchising authorities and our local regulatory colleagues around the

country have shared their concern with us regarding the likely negative impact on both

consumers and the Internet of the cable industry as the bottleneck gatekeeper of broadband

internet access. Should the FCC decide to approve the merger of these two companies, the FCC

should condition its approval upon the outcome of the proceedings the FCC opens on these

Issues..

Ultimately, the importance of this issue transcends the business plans of AT&T. The

need for the Internet to remain open and competitive is a matter of national policy and should be

addressed on a national level. In the absence of FCC action, it is likely that the proprietary cable

modem platforms will become the cable industry norm. This can only damage the openness and

33Deregulation: Pursuing Congress's Vision, Remarks of FCC Commissioner Susan Ness, Federal
Communications Bar Association, Washington, DC., January 20, 1999. (available on FCC web page
<www.fcc.gov»
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innovation that has made the Internet the unfettered medium it is today.34

VI. CONCLUSION

"It is true that the devil is in the details. And let's be candid about the/act that we are not always going to agree on
every substantive issue. But we can and must agree to work together, to maintain an open dialoguelor addressing

our differences and resolving them as best we can." FCC Chair William Kennard3

As the FCC has often recognized, the Internet is a critical information superhighway

containing important public interest resources for all citizens (medical, government, education,

etc.). The Internet was in fact begun for governmental and public interest---not commercial---

purposes.36 The recent and extraordinarily rapid development of the Internet into a commercial

success ("e-commerce"), is to be applauded, and will enhance the Internet's importance as a

gateway enabling consumers to bring competitive goods and services into their homes.

However, in the MHCRC's best judgment, home access to the Internet for most citizens

for at least the next few years and beyond will continue to depend on the existing two wires

already built to most homes: the telephone wire (narrowband), and the cable wire (broadband).

34There is a further argument that locking out ISP's and other unaffiliated providers from
wholesale access to the cable modem platform may also create unanticipated impacts on local
right-of-way management, inasmuch as many such providers may seek additional local permit or
franchise authority to deploy separate broadband facilities in local streets, many of them already
congested or under severe management constraints due to the plethora of telecommunications
providers in urban areas, including Portland.

35Remarks of William E. Kennard, Chairman of the Federal Communications Commission, to
the National Association ofRegulatory Utility Commissioners, Orlando, Florida, November 11,
1998 (available on FCC web page <www.fcc.gov»

36A useful overview of early Internet history is traced in Barbara Esbin's paper, op.cit. at
footnote 8 herein, pp 6-8. Esbin further cites Leiner, Cerf et. al. "A BriefHistory ofthe Internet"
version 3.1 (revised Feb. 20, 1998) <http://info.isoc.org/internet-history>
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Despite niche availability of wireless or other options yet unknown in some markets, the mass of

people (rich and poor) will depend on the two wires already present. And these two wires will

continue, in our best judgment, to provide the only realistic mass access to the Internet for most

citizens.

Under enlightened FCC and federal policies, the MHCRC believes considerable progress

has been made in opening up the telephone wire to competition by requiring the monopoly

incumbents to provide wholesale access to resellers. This has reduced rates in long distance and

data services, encouraged technological innovation, and broadened access for businesses and

consumers..

However, the MHCRC would submit that similar progress on the far more robust

broadband cable wire has barely begun. Yet, we know that cable's "fat pipe" is much more

suitable in terms of technology, speed, and capacity to carry the ever-more-dense Internet content

(particularly multimedia) that is becoming a necessity (by any objective measure) for adequate

access to the Internet now and in the immediate future.

It is now abundantly evident from our process here that AT&TITCI intend to do

everything possible, including filing litigation, to maintain bottleneck control over the cable

customer's initial entry to the high-speed cable Internet platform. Such control is maintained by

requiring each cable customer to enter the high-speed Internet world only through the proprietary

platform (e.g. "@Home", "Road Runner") of the incumbent cable operator, before reaching other

platforms, ISP's, and content providers of the consumer's choice. Without a broad menu of

wholesale access through the cable modem, it is not clear to us that the present great variety in

narrowband retail access choices (through online providers and ISP's) will survive commercially
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long enough to provide similar economically-disparate or technologically-vibrant competitive

choices to future cable modem customers.

The MHCRC submits that such an anti-competitive scenario is clearly wrong. It is self

evidently not in the public interest. It appears contrary to every hard-earned lesson of public

telecommunications policy this great nation has learned at least since the 1982 AT&T breakup.

If the current policy pronouncements of federal law have any real meaning, the MHCRC

believes that the FCC, Congress, and franchising authorities should together and immediately be

doing everything possible to prepare cable networks for the competive, open cable platform

which longstanding national communications policy clearly contemplates, and we should

dow so despite whatever statutory or categorical confusion may now exise7, .

Such an open cable platform will develop more rapidly, consistently, and fairly if the

FCC begins to take action to look into this matter by appropriate regulatory means, and if the

FCC is careful in the meantime not to unjustly preempt or impair local effort, such as the

MHCRC's, to spur competition through utilizing existing local franchising authority.

Finally, the MHCRC hopes that the present sporadic growth in high speed Internet access

through narrowband or wireless options in some limited markets, though itself encouraging, is

not mistaken by the FCC as reason to excuse the cable industry from a clear public need to open

up its broadband platform to competition.

In our view, either action is pursued now, or else an overly timid 'wait and see' attitude

(whether federal or local), will require all involved levels of government to spend many years in

the future trying to 'retrofit' open access onto a monopolistic and proprietary broadband Internet

37Esbin, op.cit. at footnote 8 herein, partcularly pp 111-118.
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platform: the same platform the cable industry is now rushing to deploy.

We urge the FCC not to lose track of the overall competitive "forest" in a rush to applaud

the isolated narrowband or wireless "trees" of the moment. If the FCC mistakes current

competition among ISPs on the narrowband wire as reason enough to forgo action, the MHCRC

submits that the consequence of such inaction may cause vibrant competition and choice to

disappear entirely if AT&T and TCl's business plans for Internet access on the broadband pipe

prevail.

Surely, this is not the result intended by the FCC, nor is it the result intended by the

citizens serving on the Mt. Hood Cable Regulatory Commission. We have attempted to follow

the lead of our federal jurisdictional partner---the FCC---in recommending what seems to us a

simple, common-sense requirement that consumers be assured a variety of choices, prices, and

providers for increasingly-critical high-speed access to the Internet. Our reward thus far has been

unlooked-for notoriety, litigation, and a dearth of federal guidance. We earnestly request that the

FCC move promptly to address this situation.

ReSpeCtful~ .

I~z ~~ ~/

N~~
David C. Olson, Staff Director
MT. HOOD CABLE REGULATORY
COMMISSION
1211 SW Fifth Ave, Room 1160
Portland, OR 97204
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DECLARATION

I, David C. Olson, declare as follows:

1. I am Director of the Office of Cable Communications and Franchise Management
of the City of Portland, Oregon and am staffdirector for the Mt. Hood Cable
Regulatory Commission.

2. This declaration is submitted in support of these ex parte comments of the Mt.
Hood Cable Regulatory Commission.

3. I have reviewed the factual assertions contained in these ex parte comments and I
declare that they are true to the best of my knowledge.

I hereby state under penalty of perjury that the foregoing is true and correct.

Executed on January 31, 1999

David C. Olson



EXHIBIT A-

EXHffilT B-

EXHIBITS
TO EX PARTE COMMENTS OF

MT. HOOD CABLE REGULATORY COMMISSION

MHCRC Resolution No. 98-12: Recommend City ofPortland and
Multnomah County approve proposed change ofcontrol ofTCI cable
franchises (Portland, Multnomah, and Hayden Island) to AT&T, with
conditions. Adopted by the Mt. Hood Cable Regulatory Commission
November 16, 1998 (3 pages total)

Local (portland, Oregon) press clippings, etc.: including editorial from
Portland Oregonian referring to statements from FCC Commissioner
Gloria Tristani; and other press coverage of MHCRC, Portland, and
Multnomah action on open access and AT&T/TCI transfer (including
press coverage of lawsuit filed January 19, 1999 by AT&T/TCI against
City of Portland and Multnomah County).

MHCRC ex parte comments - Page 24



Before the
Mt. Hood Cable Regulatory Commission

1211 SW Fifth #1160
Portland, OR 97204

Recommend City of Portland and
Multnomah County approve proposed
change of control of TCI cable franchises
(Portland, Multnomah, and Hayden
Island) to AT&T, with conditions

)
)
)
)
)

r,:,tECEiVED

FEB co 2 1999

Resolution No. 98-12
Adopted by the Commission
November 16, 1998

Section 1. Findings.

1.1 Authority. The Mt. Hood Cable Regulatory Commission ("MHCRC" or "Commission") was
created by Intergovernmental Agreement (dated December 24, 1992) ("IGA") to carry out cable
regulation and administration on behalf of Multnomah County and the cities of Portland,
Gresham, Troutdale, Fairview, and Wood Village ("the Jurisdictions"). Among other things, the
Commission acts in an advisory capacity to the Jurisdictions in connection with potential or
proposed transfers or changes in ownership or control of any cable franchisee of the Jurisdictions.
As set forth in the IGA, changes in ownership or control of a cable communications system or a
Grantee is an area where the Jurisdictions have reserved full authority to act on their own behalf,
but each Jurisdiction has agreed to take no action in these areas until the Commission has had a
prior opportunity to consider the matter.

1.2 Proposed TCI merger with AT&T. On September 2, 1998, MHCRC staff received formal
notification of the proposed merger of TCI with AT&T. The proposed merger would affect the
ultimate control and ownership of the TCI cable franchises of the City of Portland ("Portland
franchise"), Multnomah County ("Multnomah franchise"), and Hayden Island ("Hayden Island
franchise", issued originally by Multnomah County but substantially transferred to the City of
Portland through annexation). The notification was accompanied by a version of FCC Form 394
"Application for Franchise Authority Consent to Assignment or Transfer of Control of Cable
Television Franchise" containing four separate cover sheets (one for each FCC Community Unit
Identification Number associated with the Portland, Multnomah, and Hayden Island franchises),
but otherwise identical exhibits and attachments. The notification and FCC filing requested the
consent of Multnomah County and the City of Portland ("Approval Jurisdictions") for the change
in control of the Portland, Multnomah, and Hayden Island franchises (as applicable) in connection
with the merger ofTCI and AT&T.

1.3. Applicable franchise and legal provisions. The Portland, Multnomah, and Hayden Island
franchises prohibit any transfer of control without the prior consent of the applicable Approval
Jurisdiction. The Approval Jurisdiction may generally require further information regarding the
proposed change of control, and condition its approval upon such conditions as are appropriate.
Under FCC rules, 47 C.F.R. Sec. 76.502, the Approval Jurisdictions have 120 days from the date
of submission of a completed FCC Form 394, together with all exhibits, and any additional
information required, to act upon an application to sell, assign, or otherwise transfer controlling
ownership ofa cable system.

1.4 MHCRC staff and Commission review. On September 21, 1998, the MHCRC passed Resolution
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No. 98-9, providing for review of the proposed transfer by MHCRC staff and legal and financial
counsel and a schedule for a public hearing and further Commission action. The MHCRC also
designated several MHCRC members as an ad hoc liaison group to monitor issues and
information to be developed in the review process. Pursuant to Resolution 98-9, MHCRC staff on
September 30, 1998 sent a letter to AT&T and TCI requesting further information. AT&T
submitted a partial reply in a letter to MHCRC staff dated October 12, 1998. The Commission
held a public hearing on October 19, 1998, and the Commission discussed the issues, appropriate
conditions, and further information that should be requested in connection with the transfer
request. MHCRC staff on October 30, 1998 sent a follow-up letter to AT&T and TCI requesting
further information. AT&T and TCI replied to the staff letter on November 9, 1998.

1.5 Issues considered. Issues developed by MHCRC staff, and considered and discussed by the
MHCRC, include the following, among others: (a) compliance with existing TCI franchise
requirements; (b) documentation of AT&T and TCI corporate organization and financial
projections; (c ) completion of current TCI/Portland upgrade and commencement of Multnomah
upgrade; (d) construction and completion of Portland institutional network commitments; (e)
possible franchise fee arrearages that may have arisen through exclusion of certain advertising
revenue or programmer payments; (t) treatment of other providers in connection with TCI's
proposed internet cable modem platform and services, and potential application of commercial
leased access requirements; (g) reimbursement of all MHCRC and Approval Jurisdictions direct
costs incurred in analyzing and acting upon change of control request; (h) status of AT&T's
affiliate TCG in connection with any unauthorized use of City of Portland rights of way by TCG;
and (i) compliance with other applicable legal requirements, including carriage of broadcast
digital and high definition television signals, and interconnection of cable system with potential
competitors for purposes of sharing cable PEG channels, to the extent required by the applicable
franchise agreement(s).

1.6 The MHCRC took further public input and conducted a work session before taking action on this
matter on November 16, 1998 recommending that the Portland City Council and the Multnomah
County Commission approve the proposed change in control, with conditions.

Now. therefore. the Commission resolves:

Section 2.

2.1 The Commission recommends that Multnomah County and the City of Portland consent to the
proposed change in control of the Portland, Multnomah, and Hayden Island TCI cable franchises
in connection with the merger of TCI and AT&T, subject to the inclusion of certain conditions
addressed to the issues developed by the MHCRC in the review process, or otherwise customarily
recommended for inclusion in the approval of any change in control of a cable franchise.

2.2 To address the issues identified by the Commission in its investigation and deliberations on this
request for transfer approval, the MHCRC recommends the following conditions, among others,
be included in the ordinance(s) (see Exhibits A & B attached hereto) to be considered by the
Approval Jurisdictions:

(a) a commitment to unconditional compliance with existing TCI franchise requirements;
(b) timely submittal of updated AT&T and TCI corporate organization charts and proxy
statements issued in connection with the merger when completed and publicly available;
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(c )an unqualified commitment to timely completion of the current TCIlPortland upgrade and a
timetable for commencement of a comparable upgrade in the Multnomah County franchise area;
(d) an unqualified commitment to timely construction and completion of TCI/Portland cable
institutional network as specified in TCIlPortland franchise modifications (July, 1998);
(e) cooperation in concluding a franchise fee compliance inquiry in connection with possible TCI
franchise fee and Public, Educational, and Governmental ("PEG") access fee arrearages that may
have arisen through exclusion of certain advertising revenue or programmer payments, and an
express reservation of the legal rights of the City of Portland and Multnomah County in that
regard;
(f) nondiscriminatory treatment of other providers in connection with TCI's proposed internet
cable modem platform and services, and compliance with applicable cable commercial leased
access requirements;
(g) reimbursement of all direct, out-of-pocket costs of MHCRC and Approval Jurisdictions
incurred in analyzing and acting upon change of control request;
(h) an express nonwaiver and reservation of the City of Portland's rights to fully exercise all
applicable legal rights and authority, including levying fines or instituting litigation for trespass
and ejectment, against AT&T's affiliate TCG in connection with any unauthorized use of City of
Portland rights of way by TCG; and an express nonwaiver and reservation of the City of
Portland's rights and authority against TCI for any material franchise violations that may exist in
connection with any unauthorized use ofTCI facilities by TCG;
(i) compliance with all other applicable legal requirements, including carriage of broadcast digital
and high definition television signals, and interconnection of cable system with potential
competitors for purposes of sharing cable PEG channels, to the extent required by the applicable
franchise agreement(s); and
(j) unqualified acceptance by TCI and AT&T of the ordinances and conditions imposed by the
City of Portland and Multnomah County, in a form acceptable to the Portland City Attorney and
the Multnomah County Counsel.

2.3 In furtherance of these recommendations, the Commission recommends that the City of Portland
approve an ordinance substantially similar in form to the one attached hereto as Exhibit A.

2.4 In furtherance of these recommendations, the Commission recommends that Multnomah County
approve an ordinance substantially similar in form to the one attached hereto as Exhibit B.

ADOPTED BY THE COMMISSION on November 16, 1998

Reviewed by:

& . . itJo.fJiiiJ
Be~al Counsel

Attachments:
Exhibit A: Recommended City of Portland consent ordinance; with conditions
Exhibit B: Recommended Multnomah County consent ordinance; with conditions
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That is true, but first the merger
must be' approved at the local level
in 900 jurisdictions nationwide. The
Mount Hood commission is the first
local regulatory body to raise the
open-access issue. Ultimately, the
this issue is up to the FCC. but
Mount Hood commission director
David Olson ~ays he's using the the
ory of "trickle-up government" to
force the issue.

The two companies are now rat
tling their legal sabers. In addition
to the Nov. 19 letter to Ka tz and
Stein, they sent a letter to the com
mission's legal counsel, Ben Watters.
demanding an explanation of the
commission's legal authority to set
such a condition. Olson says that
AT&T legal counsel Rick Thayer had
some terse parting words after the
public meeting where the commis
sion made its open-access recom
mendation. "They are clearly threat
ening legal action," Olson says. "As
Thayer was going out the door, he

: said, 'I hope you have a big bud
get:" Thayer did not return WWs
phone call.

On Monday City Commissioner Erik
Sten met with representatives from
both sides. Sten says he believes the
city has the legal right to set condi
tions on the merger. "It's the height
of irony to say the city doesn't have
the right to make sure some local
companies can compete," he says.

-Josh Feit

___. ~__ ....c.c~~....,

David Olson of the Mount Hood Cable
Regulatory Commission believes in
"trickle-up government,"

AT&T(TCl's superior network to
provide their own services. The
commission agrees, arguing that
otherwise the merged company
would have a monopoly on
Internet service.

The mouse may have roared, but
the lion is growling back.

In a Nov. 19 letter sent to
Mayor Vera Katz and Muttnomah
County Commissioner Beverly
Stein, representatives from both
AT&T and TCI said the commission
lacked the jurisdiction to demand
that the new network be open to
competitors. AT&T's Oregon man
ager, Laura Imeson, says only the
feds have the authority to require
open access.

An obscure local commission is
making national headlines.

On Nov. 19, The Wall Street
: Journal caLLed Portland's cable reg

ulatory agency "the mouse that
roared." That's because on Nov. 16
the tiny local agency-the Mount
Hood Cable Regulatory
Commission-recommended to
Multnomah County and the
Portland City Council that the
S31.5 biLLion proposed AT&T(TCI
merger announced last June be
held up until the telecom titans
agree to certain conditions. Most
important, the commission said,
AT&T(TCI-which is planning to
offer a new high-speed broadband
Internet-access network-must
open the network to other
Internet-service providers like
Europa and Teleport.

These ISPs currently use phone
li nes to put customers on the
Internet and provide customized
news pages and Web sites.
AT&T/TCl's rival service, to be
called @Home, would rely on a
new technology that converts tra
ditional cable lines into two-way
lines, allowing super-high-speed
[nternet access. The ISPs say that
they should be able to use

i,MAJLELL
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Panel says Tel must ~pen network
The Mount Hood Cable Hegula

tory Comm iss ion voted Monday to
force Te[ to open its cable network
to Dther Internet serv ice providers.

TC[ said the commission over·
stepped its authority. So did AT&T,
with which Te[ is about to merge.
The $48 billion merger is designed
to use the cable network to provide
a onc·stop shop for local and long·
distance phone service and [nternct
and cable scrvices.

Major telecommun ications rivals
such as US West and other Internet
providcrs such as Transport Logic
and Europa Communications want
to usc thc cablc network just as they
use telephone networks_

After Monday's vote, they are one
small step closer to getting it.

That doesn't mean consumers are

much closer to getting an alterna·
t ive Internet provider.

Much of the cable network still
must be upgradcd to handle two-way
transmission. The issue also must
bc approved by the Portland Cit~'

Council and the Mount Hood Com
mission. [n addition, the Federal
Communications Commission is
studying the access issue and could
overrule the Mount Hood regulatory
commission.

AT&T and TCI objected to the
commission's ruling. saying the
panel lacks the legal authority to
make and enforce it. AT&T might
sue. said Rick Thayer, AT&T west
ern division chicf commercial coun
se\.

The vote is a victory for Oregon
[nternct service providers.
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Open bridges to cyberspace
FCC should insist that the public's access to the Internet
not be restricted or monopolized hi an AT&T -TCI merger

I
f you like to hear modern·day to either reaffirm its recommenda·
David versus Goliath stories, a tion, or to agree to compromise lan
fascinating one is unfolding this guage that basically says that the
week in the Portland area. It merged companies will do whatever

could have bearing on how many the Federal Communications Commis
bridges are left open for consumers sion tells them to do. That's not much
who want a quick and affordable trip of a concession because, in the end,
into cyberspace in the the companies have to
2Lst centul y. follow what the FCC

" (W)e can best selvcHere's the story: Two says anyway.
consumer.; by imposing-telecommunications gi- In the meantime,

ants, AT&T Corp. and where appropriate - pro- Multnomah County and
Tele-Communications competition. pro-consumer the city of Portland,
lnc. (TCl) have proposed conditions on mergers. if which have jurisdiction
a $48 billion merger. It is there are measures that over TCI cable licenses,
designed to use TCl's would implVve consumer will vote on the issue
cable network to provide welfare, the FCC can and Dec. 17. They can be the
a one-stop shop for local should impose those first of many local gov-
and long-distance phone condition.,. " ernments across Ameri-
service, and Internet and Gloria Trlstanl ca to recommend that
cable services. The com- FCC Commissioner the FCC establish strong
panies, however, have Internet access condi-
told federal regulators that they tions before TCl's cable licenses are
shouldn't have to open their cable net- transferred to AT&T.
~ork to rivals such as A~erica On· The advice from these jurisdictions
hne ~nc., that w~nt to pr~vlde Internet is imporant because the FCC doesp.'t
service o~er TCI s cabl~ l~nes. ,have to listen to a single, squeaky
. That kmd of .restrIct.lOn wouldn t voice. We're confident, though, that at
Just block Amenca Onlme, however. least one commissioner - Gloria Tris
It al?o would prevent local Internet tani _ will hear Oregon's voice.
prOViders, such as US West, Transport
Logic and Europa Communications, In a sp~ech Nov..8 ?efore a regu~a
from using TCl's cable network as tory utility commiSSIOners assocla·
they use telephone networks now. tion, Trist~ni said that the. ~CC had

Why all of this should matter is the authonty to attach conditIOns to a
pretty obvious. The AT&T-TCI propos- merger to protect the public interest.
al would stifle competition. "Should we attach conditions that,

With a monopoly on the speediest in our judgment, would benefit con
link to the Internet, the merged com- sumers?" she asked. "I would answer
panies wouldn't have to worry about that with a resounding yes. Merger
price or program competition. Indeed, conditions have the potential to bring
if AT&T and TCI are successful in consumers benefits that otherwise
blocking access to their architecture, would be lost."
c?nsumers of alternate Intern~t pro- Even though any action taken in
vlders would have to pay. tWice - Oregon this week regarding the
once to TCI and once to their local In· AT&T.TCI t h tT'
ternet provider. ..merg~r may no ave 0 1-

Enter the David in the form of Mt. ~Ial s~andmg Wlt~ the F~C, Oregon
Hood Cable Regulatory Commission, a la~s mterested m keepmg all the
citizens group that advises Multno. bndges and ramps .open and ~orda·
mah County and Portland on such ble to the Informat~on Superhighway
matters. The commission already has should be pleased With the effort.
recommended that TCl be forced to And when the FCC votes on the
open its cable-modem service to all In- merger next year, the Mt. Hood Cable
ternet ptoviders as a condition of the Regulatory Commission should re
merger. Clearly this is the outcome mind Tristani that she favors attach·
that is in the consumers' best interest. ing .conditions to mergers that sup-

The cable commission meets today port the public interest.
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Dilvid Oi500, executive director of the staff of the Mt. Hood Cable Regulatory Commission, recommended that the commissioners force AT&T
and Tel to promise third-party access to their cable network, A compromise Is in the works and will be voted on tonight.

Bad reception for AT&T
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who should regulate ;jeer-5S to cable networks.
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ing, 1120 S,W. Vifth Av~. On Thurs
day, the Portland City Council and
Multnomah County Commission
will vote after weighing the cable
commission's recommendation.

The proposlxl changes don't ap
pear substal1liallv ditlcl't"H The
original cnmmission vute clearly
.stated that AT&T must prr.vide non
discriminatory access to the cable
network for internet service compa
nies, which in turn provide Internet
access for consumers. The proposed
revision is more vague, directing
AT&T and Tel to comply with all
legal requirements of the franchise
agreement, including nondiscrimi
natory access.

The iSSue has galvanized Oregon's
trade group for Internet service
compan ies, wh ich spent the past
week Inbhying city and county offi
cials to approve the original vr.r
sion. If existing internet service
companies can't access the cable
network and must compete over
slower phone lines, they could face
r.xtinctlOn.

"Thevlc helng hlackmalled,

The commission's members repre
sent Portland, Multnomah County,
Gresham, Trnutdalc. Wood Village
and Pairview, not Wall Street or
Hollywood. Among them ilre pilr.
ents, musicians, retirees, a former
city councilman and a onetime
mr~mher of a citizens advisory group
on animal control.

None, as Commissioner Rich Go
hren put it, is a shrinking violet.

"[ know what it is to deal with a
nationill company," said Goheen,
who retin'd six years ago as general
manager for a Caterpillar equip
ment dt~aJer "If you let them run
over you without taking il stand,
then they'll run over you."

"Holling over is not the right
thing to do," echcwd Thomas, a
churchgoing father of two.

Still, critics say, AT&T's threat of
a lawsuit, which the company says
is still a possibility, has had a chill
ing effect. The comm ission 's staff,
led by Executive Director David
Olson, who is also Portland's cahle
franchise director, is working with
AT&T on a compromise that will
soften thr language over the acces~
issue.

Compromise threatened
But hy late Priday, the proposcr!

compromise had grown shaky as
AT&T counsel Hick Thayer and
Olson accused each other of pur
posefully In isconstruing the agree
ment.

"We'vp got to be ahle to stand with
people with integrity," Th:lvcr dc.
c1arcc!. "and when you cut a deal.
that'~ tile rlPill you cuI."

The commission is scheduled to
he:lr Ill!' new proposal at 6:JO p.m.
today III Conference Room 11 on the
secOllrl floor of the Portl:1nrl nuilrl

---_._~._-----

Merger at stake, AT&T says
At stake, AT&T says, is the merg

er itself, which one day promises
one-stop shopping for local and long
distance phone. high-speed internet,
data and cable services. The long
distance company, which faces thou
sands of similar meetings v.ith local
commissions nationwidc, SilY.S it
shouldn't he forced to allow rival~~ to
rrap the rewards ofa $1.8 bilJiollllp
grade in the cable network that will
make Internet ilccess by cable possi
ble. Gut the cOst to consumers and
freedom of choice could be immeil.
surably higher, according to the Mt.
Hood Comm issioners.

"[ don't believe III hanrling one
COmpilny absolute access or absolute
control of one thing," said commis.
sion Chairman Norm Thomas, a 45.
yeilr·oJd senior progr-'lmmer analyst
from Troutdale.

At the heart of the legal ilnrl othrr
maneuvel'ings in lhis controversy IS
high·speed Internet access from the
home. Tel's cilhle modem Int::rnrt
service, which launChed last month
in some parts of the PnrtlilnrJ ilrr;a,
promises speeds as much a~ 1011
times faster than 28.HK modems that
run over phone lines That servic('
costs $40 a month.

Before it can bundle those servo
ices, AT&T and TC[ must lumber
their way through thousands of
local jurisrlictions for approval The
cahl(~ commissions, such as the Mt.
Hood group, oversee TeT's rights to
offer cable services locally and must
grilnr pf~nnlsslon to transfer those
ar:reements to AT&T, which will
run the combined Company. With
out those franchise agreements.
AT&T's cable strategy is stuck.

Unlike the high-profile players
who jockey for Position in the liti
gious trJecommunications inriustry,
no one on the cable comm iss ion has
a financial stilkc in the outcome

-Continued from Page C1
3,000 residents of Wood Villilgt! "I
found that utl>~rly 1T1c1.;fr~nsiille·'

But the commisslOil may find it;,
own decision hard to ricfcnd. The
vote has thrust the commissioners
and their nationallv respectcri exec.
utive staff riin~ctor into an industry
wide dehate ahout ~he merr:cr as
hopes fade for trllr competition in
the tclccommunic;ltions industry
and qU(~stiOllS arise about local ju.
risdiction III an increasingly non 10·
cal husiness marketplace

'I'll<' Frrlcl'1l CommlltlH:ations
CommIssion. which is stUdying the
ISSur.' ('(,\i1d o';crru),. local reglll:1.
tors Manv m the lllriustrv, inciurl
inr: the !vIetropolitan An~a Comn:u.
n Icill ions Comm ISS ion III fkaver!on.
which already c]l'arr'r! :\'1'&'1'\ path,
say the Intern"t "ecr", ISSUr' belongs
at th,~ feder;]] 1(~\'cI.

''I've ;tlwavs hern a prl'son who
supports npenmg up nel',vorks to
compctit lOll," ,CI id Hrucr rrest. arl.
ministralnr for the !lr~ClvcrtOll Clrl';;
commissinn, which (lVersr!t'." (';thle
television in the Tualatin Valir.y.
"The big prohl(~m with thiS whole
issue is the vcr's failurt' to arJdn~ss
the issue in a timely matter. [think
(the Mt. Hood commission) is trying
to do something locally that unfortlJ
nately the pre has been unahle to
do nationalJy."

Although thr commission's votes
are nonbinding, the Portland City
Council and the Multnomah County
Commission usuillly CilSI a final
vote in favor of its recommendil
lions.

MtllHood: Cable regUlatory agency isn't
'rolling over'

t



The cable gUys

thinking mavericks. Oregon has
stood out from other states by lead
ing the way on issues such as medic.
inal marijuana, physician-assisted
suicide and abolishirig the state
sales tax, Olson pointed out.

"It is a streak that is miles deep
and miles wide and very, very Ore
gon," Olson said. "You see that all
the way from the highest to the low
est level (of government), and the
Mt. Hood commission is no excep
tion,"

Thafswhafs gotnf6nt said Susan
Hantill. PFRSide~tq{r.ortland's One·
World Nel\'iOr1clr'%. one 9f the Inter·
net companies seelUng access to the
network. "It makes me very sad,"

The Mt. Hood commissioners said
that they know the issue probably is
a federal one but that local bodies
must hilVe some say.

"Local folks need to be the watch
dog," said Diciple, who raised the
motion for the conditional approval
at last month's meeting. "God
knows, if you wait for the FCC,
you'd really be in a bad way."

"It can become a national test
case. If. nothing else. .. nationally
they're going to have to ask the,

.question," said Goheen, whO says
he's opposed to the merger on prin·
ciple.

'1l1e mouse that roared"
. The deciSion has earned the' com·
mission' national attention. The
Wall Street Journal called it "the
mquse that roared" for taking on
th~'powerful C9rporate giants.'fn,lde

. pubUca:tions,' .telecommunications
activists and other cable regulators
are tracking the issue closely,

The commission isn't an overtly
partisan or political group. B.ut tlIey
are skeptical. . .

,::1 have a deep,.suspicionof,I!nY'
thing the two': of them are' gomg to
'~o" se~~tely ()t:;together,";,l;said
Miles, w.ho'Said the: 17 phone litles at
.ller. s$llbusiness .periOdicallY, fill
;ijp,"ohe:atler,'the'other;:WithmarMt
iilg Cans'rtOQlphorte companies.• ;;
If..; l}p',~ A'l'84':~,Thay~r;,wno.,attended
JiisFJrlootb's. nieetingarid dtewthe

i1.':Ofccimtnlssioners,· said the com
-'.' .~.)p..(I.~i:s ~.". 'failing tbeir:'cOrtstlt
,(!I1t$'where"iit matters most ...:...:in
-,W~f -ket~k<.' ..' !
\~\fxai~e)or~ustiig City 'arid '
tpuntyl'lglifspf-way ·fot· its caples,
TCI~'pays' Uui:~s'. (0 Pdruand'and
Multtiomah CoUnty on the money it
make~fr()m!J~:'@Home. cable
modem Ititernet seiYice,'Opening up .
the cable netWork' to ,Ititernet .servo
ieeproviders--, who don't have to pay
such .taxes, ,threa'tens' that revenue,
Thayer said. -' .

"I thillkthe citizens,of Portland
and the county would be. In'terestoo
to know that the ,.city. represent8.- ,
fives and a cable staff perSoniare I
making an attempt to reduce" the I
reyenue to .tbe City and what~e:~~ .
phcations of that are," he saidp~1r

.we lefISPs in, it Will take away mat
ket shaJ;'e. ,The city andcounty:get

. . -', ~ - ..'. "'. .".' ' :' .'.. - ) ~-. '-.

no money from Internet service pro
viders."

The issue is likely to grow only
more urgent. AT&T, wh'ich is pursu
ing partnerships with other cable
companies to expand its cable cus·
tamer base, is rumored to be in part
nership talks with Time Warner.

To some extent, each of the com
missioners depends on Olson. a
Reed College graduate who has been
Portland's cable franchise director
for 15 years and is a fonner presi
dent of the National Association of
Telecommunications Officers and
Advisors.

Afonner cable company employee
and founding member 'of Portland's
Tygres Heart Shakespeare Com·
pany. Olson said last month's vote
.reflects a state of independent-

The eight appointed commissioners
and the key adviser of the Mt. Hood
Cable Regulatory Commission oversee
the cable franchises fo( Multnomah
County, Portland and other area cities.
• NORM THOMAS, 45,:Trci"utdale:
Commission chairrrian and senior
programmer analystatADP Corp,

.ALAN ALEXANDER 1II~46, Portland:
Independent multimedia producer and
composer.
.SUE DlClPLE, 47, Portland: Owner of
a8mall consulting firm "andformer
project manager forthe'gQVernor
apPolfited Oregon 1el~@,i;rimunications
Forum Council. ' ..

. . . .- .. i'l ~ i·,t;;t~i;.~ .!';' ",",'. ,~

• RICH GOHEEN" 62; ~iMew: Retired,
former general marwgerJ~r.C~terpillar

equipment dealer...:..,;.: "

~e~l~=~:r::~tf~r~~~nomah
G.f~~~gJ.p... ity;qoun,~jl~''i~U1~~~( .. "'.. '.;."~.•.-,, -,~.'~' '.--.' ""'"""<'-1;l)4: ···~,.l~'· '.'~"t" . "

• BOB kREINBERG/5~ Pi)rtland:Nike
,me;;v!ceJ?feSid~nfofe~o'rale'"' ~-,'
Ipalstlcs,_ . " \. . .
IiRUllfMILES, 34, W~od,Viilage: ' ..
Small~bliSir1ess, owneranU' forlJler
Qo~(i(membf;r cif Multn'(@ah ,'. ."
Community Television. ';.J"; :"
• STAN SAUNDERS, 61{.G' .. t1~m: "'
Ae~red;.fQrmert~~!)ni~I;M~I!~1i~ri~.
deSlgnerjor CBS ~~tI:!~enr~~~,~~
.-DAVID OLSON·,·~6)1rl.iah" r~6ruari~
cable franchi~ director:8nd," UtNe"
Staffdkeclor'oHhe cc)'mm' ·<-C·:-·

. :~,~',;,

The merger
at:aglilnce
.THE DEAL: AT&T Corp, and Tele
Communications Inc. announced their
proposed $48 billion, all-stock.rnerger
in June. The complex transaction would
create AT&T Consumer Services,which
would provide local, long-distance,
wireless'andinternational .
communications, Cable television, and
dial-up and high-speed Internet access
services. ;.,j

.Ay&tCoRP<'s . ~. .
Headiiqa{t'Jj:.N~W, YorK ','
1.997 feVlnu«$51.3 b,iIIio(l
1997.nlnricome:.$4.6·billion
Employee.s:0128.00Q. \. .
Prlmaryb"slness: VolC(j, data and
video teleconmiLinicatioflsservices
Web slte:~.at.t.com.,

• TELE-tOMMUNICAnONS INC•.
Headql!arteI'$:Englewood,.Colo..
1997 feyenue: $6.4 billion
19,9In'~;~~;W5 .. ifi.im.·O.n:./~.i,.'~~~.' .._~,: ;..
Erilpldye_8~"32,300';J" :., _";'i -':' .'
PrimarOusln8$s: Cable teleVisiotf
systems)ndSatell~6Jdeliv~red .. '

~~~ep~~~TJIa:Jt~~t~i?n'i!nd ~ome .
W8bilt~w.Wl\Af.o' 1m' .': '.' " ,

'.. '..... :"";~1~';'Ll.";;~<·;";: " .



.. -.he:JL -,_ t...Ii a . -" ..- .

Cable commission again
takes on the big guys
• The Mt. Hood Cable Regulatory Commission, which made national
news amonth ago, tells AT&T and TCI their compromise doesn't fly

By SU·JIN VIM
of rhe OregOfllan start

The Nit. Hooel Cable Regulatory
Commission again defied corpo·
rate giants AT&T Corp. and Tele·
Communications Inc. Monday
night, deciding that the companies
should open their cable network to
rival Internet providers.

The commission, which made
national news last month for vot
ing to force the compan ies to open
the network, refused to accept a
last-minute compromise [Jroposal
by AT&T, sa~'ing it didn't go far
enough.
. "The compromise falls ridicu
lously in favor of AT&T and TCI,"
Commissioner Stan Saunders said.

Though the cable commission's
vote is a nonbinding recommenda
tion, both the Portland City Coun
ci I ancl Multnomah Uoard or Coun·
ty' COlli III issioners tend to follow
its lead. The City Council and
county commission will vote on
Thursday.

At the heart of the dispute is
whether rival [nternet service
companies should be able to deliv·
er high-speed Internet access to
homes through TCI's cable net
work~ TCl's new Internet set·vicc.
dubbed @Home, promises Internet
speeds as much as !OO times faster
than 28.8k modems.
, AT&T and TCI, who say their

$48 billion merger is at stake, have
argued that it's unfair to force
them to let competitors benefit
Crom the billions of dollars it will
cost to upgrade the entire n.etwork
for the high-speed Internet access_

The companies want the issue
decided at the federal level. The
Federal Communications Commis-

sion. which held a hearing Mon
day in Washington, D.C., about the
merger. is in the early stages of
evaluating the deal hut ultimately
could overturn any local rulings.

Sue DicipLe, a Mt. Hood Cable
commissioner, said it's unlikely
the FCC will act qUickly.

"I don't accept the compromise. I
lJelieve it's just a punt to the FCC,"
Diciple said. "It will be a long time
before we hear from the FCC - if
we ever do."

The Internet access issue came
before the Mt. lIood commission
because AT&T must take over
TCI's local cable franchise in Port
land, Multnomah County, Fair·
view, Gresham, Wood Village and
Troutdale for the merger to make
sense. The companies face similar
meetings in thousands of cities na
tionwide.

[I' the Portland City Council and
Multnomah County Board of Com
missioners follow the cable com
mission's recommendation, the
companies then have 12 days to ac·
cept the terms. If they don't act,
the transfer is denied. It's unclear
what would happen next, but liti
gation is a dear possibility.

"I certainly hope they take into
consideration the road they're
going down," said Debbie Luppold,
TC['s executive director of fran·
chising and local government rela·
tions.

The City Council is scheduled to
meet at 2 p.m. Thursday in council
chambers in Portland City Hall,
1220 S.w Fifth Ave The Multno
mah County Board of Commission
ers is scheduled to meet at 10: 15
a.m. in Room 602 on the sixth Ooor
of the County Courthouse, 1021
SW. li'ourth Ave.
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Agencies insist on open cable network
• AT&T and TCI must open cable
network to rival Internet companies if
they want to offer Internet access,
Portland and Multnomah County say

~~~U.J}~~!fJ! _
of Tho Oreqon!fJn SfAff

Pnrthnd and Multnomah Cnunty scored
twn hig Will' ThursdilY in il closely
watched cl3sh 'j';(,r accrss to a potrntlally
!ucriltivr high,perdlntprnet giltewilv' the

cahle network.

floth the Portland City Council ;wd thl'
Multnomah BOilrd of County Conllnlssion
ers told communicatIOns titans AT&T
Corp. and Tele·Communications Inc. that
they must open their cable network tn
rival Internet companIes if they wimt to
offer Internet access in Portland and other
Multnomah County cities.

The companies, which have spent the
WIst two months fighting the requirement.
critiCized the decision, saying It could
jeopanlize theIr pJannerl $4R hill Inri :~lt'rg

er

"Whilt Portland is saying to the busi·
ness community IS when you build that
hetter mousetrap, we'll give that technolo·
gy over to your competitors," said Steve
Kipp of TCI

Thursday's votes pushed Portland and
Multnomah County to the leading edge of
a nationwide debate over opening the
cable network - as hopes fade for true
competition in the t81ecommunications in·
dustry Clnd questions arise about local ju
risdiction Itl an increasingly nonlocrlJ

business milrketplace. The rliscussion
milY contll1ue in city halls across the
country as locill commissioners consider
whether to approve the transfer of cable
frrlnch ise agreements,

The issue centers on high-speed Internet
access to the home. AT&T and TCL which
announcerl their merger in .June, have
said they want to usc the cable network to
sell local and long-distance phone, Inter-

Please turn to
CABLE, Page C7

Cable:--Firms say feds should decide
-Continued from Page C1
lll't. data and cable services. If suc
rl'ssfu1. it could finillly hring 10cill
phone competition to consumers as
WI'II as Internet speeds. viil cilhle
modems, ilS much as 100 times filster
than 2!l.Rk modems

But undrr the plan proposed hy
.'\ T&T, consumer, woulrl h3ve to
P;]V tWice to use an illternilte Inter
nrt provider ov('r the cilhle n('twnrk

oncr to Tel ;tnd ollee to their In·
trrnet proVider

TCI and AT&T hilve consistently
itrguerl thilt ferleral regulators. not
]ncal councils and commissions.
should decide the access issue The
Frderill Communiciltions Commis·
sinn is studying thr proposed merg·
n. hut It'S unlikely to ilCt on the ac·
us<; Issue ,my time soon.

"W(~ havI' no ide;1 when thr FCC
\\'111 rule," said Portlnnd city Com·
1111SSI011rr Erik Stl'n. "We hopr thr\'
\I'ill Cldrlress thiS soon. l'vlayIH' ollr
Clrtinn will help encourilge thpir cnn·
;-'Idcriltlon. If not. then it is all the
more Importilnt thilt we addn~ss thiS
Ilurselves."

The Issue Cilme hefore 10cill juris
rlwllons onlY hf'cause AT&T must

take cOlltrol of TCl's thousands of
Cilhlr~ franchise agreements if it is to
('apltalIZ(' on its r:xtensive cahle op·
rrat iOlls.

The Mt. Hood Cable Regulatory
Commi<;<;ion, a volunteer group of
eight citizens, made national news
last month when it voted to recom·
menrl tn the city and county that ac·
ce,~ he required as il condition of
thf' fr,lIIchise trilnsfer The group,
whwh oversees cilhll~ srrvlces in
Portland, Multnotnilh County, Wood
Villagf', !"alrview, Troutdale and
Grrsham, defied the wishes of the
merger pilrtners, which, when
comhined. would have revenue of
$58 hlll IOn and a wnrk force of
160.000

Roth the City Council and county
commission Thursda~' decided to
follow the cahle commiSSion's rrc
omm(~ndnti(Jn, saying consumer
choice IS vitCllly important.

Tllf' VoIr' sets the stage for an ex·
pcn~:iv,' legal hattle. f(IPP said the
I:OlllP,I11If'S will not accept the open·
<lC('f'SS conditIOn, and thilt they have
f'X!l;llbtc'r! n,~gotiation.

Tel:ind AT&T aren't the only
Ont',. With big stClkes. US West.
'\I1"ri, (blllW :llld IOCed IntrrnPl

service companies have fought for
open access.

Richard Horswel1. president of Or·
egon's trade group for Internet servo
ice providers, held out hope that the
local Internet companies wouiri he
able to negotiate further with Tel
and AT&T.

"In the end, the company will givr
on this," Horswell said. "Thilt's thl' :
hot tom line." .

Under local requiremr.l1ts, TCl!
and AT&T havr. 12 days to 3CU'pl
the terms of the franch ise transfer.

If they don't accept, the transfr.r is
automatically denied, It's undear
what will happen next. but TCI will
not cut off cable service. even if
there is a protracted legal fight. Sil irl
Debbie Luppold, executive director
of franchising and local government
affairs for TCl's Northwest divisi0:~.

Luppold said the decisions might
threaten the rollout of its cClhlr. I

modem Internet servicr in much of
Multnomah County. It's already
available in limited arras in Wrlsh
ington County.

"What we choose to do with our
plant and the investment we choose
to make in this market is dramati·
[';]l1v impar-tr'd" l.\Ippold silid
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Pip.e Direal1lS

Must AT&'I' Give
Internet Rivals Access
To Tel's Network?

"Outcome of Battle in Oregon

Stands to Influence Shape
Of E·Commerce to Come

'Vacuum' at the Federal Level

BY~I{Y "I' GI{UI.E¥
Slolf R('pp'I(',pf TII"- \\' '" s'I'IU:t:l' Jot 'It,;", ..

PQRTLAND, .Orq. - Is, il lime to regu
lale it powerful and lucrative.new gateway
l() the Internet'? Eight cilizeIlsof this city
and its envinms have volunteered the na
tion 's(itst answer; A reluctant yes.

Their deciSt9!). ,matter!i because the
world .is wilnesslrtgthe birth.Jr an indus
try -with the Internet as its vehicle -that
is moti'vatiQg regular people tospend huge
sums of l1loney'by clicking a cbmputer
mouse. Like ttle auto and steel industries of
~he ;early 20thcetitury, online commerce is

'; changilJ,g tt\ewU tile ecqrromy works.
! While the shirtf\as beetlltrl'ven chiefly by
thehlgh-~ech industry, regulatOrs in cities,
sta~I'~~d Washington. p.e., will playa big
role ii14~iding whether it is fueled by com- I
peti~ioQ~ dOminated by monopQlis~, or ham- I
strung With ree\.llation. Policy makers are
writing, or choosing: not to write, rules that
will . detennine wno gets&ccess to the
pipelines that connect people to the Internet,
and who Hils those pipes wilh the stuff people
want to watch. listen to, play with and buy.
Argunlents for Access

Indeed, those are the issues already con
frontingregulators in AT&TCorp. 's proposed
$-10.9 billion acquisition of cable giant Tele
L;ommunications I,nc. Consumer groups, In
ternet·service providers. or ISPs, and at least
vne Baby Bell telephone eompan)'want the
Fl'deritl C.ommunications ('.ommission and
rtHlOl('ipal cable re~ulators (0 require r\ T&T
til make TC]'s cable [wlll'ork reachlrlg
11,'ut Illwthll'd of the nallllll'S II/Jllles avail
.LIM 10 ;Inv and all nval- "hn wanl to funnel
Inll"'IH't services throug-h that lll'lwork

I ht' ('l'ason A nd' plans lU spertd lilt
hllns ,l[d(lllars to makl',n Ts network ca I

pilble of dellvenng [lIll'm_et service as
much as 100 times speedierltian whatmosl
consume/'s now see ThiS "broadband"
kchnnl(l/n' provides. Via cahle modem, a
falter pipr throul:h which AT&T ran slmul·
tarwously supplyvide() Imal:"s, phone calls
.lllllWorld Wide Web pages thill pop up 'IS
lil/ickly as televislonrhannds. AT~T plans
to offer this service exclllslvely lI11'OUl{h
TlTs affilIate, At lIoine.

Buthe're's the rub. COnSII/llerS whu
rovet At Home's high-speed service but
wanl to lise, in addition, America OnlIne
Inc. or a,nother ISP tan do so only if they
first agree to pay s~o a munth or so for At
Ifome. That. contend AOL and others de
rnanding direct access to the broadband
network, would give AT&T too much con·
trol overthe future of thisindj,(sfry. !

Quite the _contrary. _argues AT&T. The
Basking Ridge, N.J., company says it is of
fering what Congress wanted when it dereg·
ulated' telecommunications three years
ago-direct competition to the Baby Bells
which have a lock on local phbne service:
«;ven if it was technologically practical
AT&T says it isn't-AT&T doesn't think it
should have toopen itsnClwork to rivals that
aren't taking the risk of buying and upgrad·
ing it. SuCha burden wou!d discourage other
companies from' investing in broadband
technology.!ptJ. the compailY.at~es.

'The Lar;ger Competition'
"'Is it more impOrtant to give people the

f1e-xibilityto define 'access' the way they
want,or is it more important to get compe
tition forthe·Baby Bells':" posits Neil Gold·
schmidt. the former Porllan(t m'ayor, Ore
gongoverndral1d U.S. transportation sec·
retary who has lobbied on AT&T's behalf.
"I think there's a huge good in getting the
larger competition."

While the cable pipe offers a handsome
platform, it isn't the be-all. e,nd'all of
broadband.U SWest and other Baby Bells
are rolling out their own speedy Internet
services, and Wireless and satellite tech·
nologies show promise. Also, companies
that snipe at each other over policy might
turn aroundand becorne business partners
tomorrow. Some observers believe that
AOL, 10 particular,'is using regulatorv
pressure to help it cut a deall'.'ith AT&T..

In Portland. the Mount 1100<1 Cable Reg
ulator\' CommiSSIOn. an elght,member
pacH'1 or unpaid appolOtees. !'l'(,()111111t'nded
last month that AL~T he IWllllrl'd to offer

"nondiscriminatory access" to Its cahlt'
platform. Elected city and Multnol1lall
County officials adopted the rule -- the first
of its kind-as a condition of approving- the
transfer of Tel's cable licenses to AT&T
"We think this is a monopoly issue. we tlllnk
this is a competitive issue, we think tillS IS a
compelling public-policy issue," says SUI'

Diciple. a Portland business consult<il1t dnd
Mount Hood commissioner.

AT&T haS rejected lhe condition con
tending that local regulators have no'legal
authority to im~e it. The company thiS
week tOld local officials that it would file a
lawsuit in federal court to have the proviSIOn
declared itlegal. Meantime, Portland risks
missing oulonhigh·speed Internet service.
says James Cicconi. AT&T's general coun
sel. "Consumers wind up losing," he says

The Justice Department has already ap
proved the merger, and the 'FCC isn'l ex
peeted to impose an access condition on Ihe
deaHtself. But the agency may consider sep
arately whether all cable networks offering
hlg~·Speedll1temet serv'icesoould be opened
to nvals. That could take ayear or more.

City regulators don't think thev can af
ford 10 wait In Los Angeles, Denver, Seattle.
~n Francisco and other cities, officials who

oversee Tel's cable franchises arl' consider'
109 acce"s mles. While AT&T has obtalnf'd
approvals from more than 700 of the 1.1100
communities that mtlst approve lhe ml'rger.
the company is concentf'd rhoug-h that ItS top
lawyer, Mr. Ciccooi. has taken lo vlstting
with city officials. flu! some cities an' press·
1Ilg' on, follOWing the trail blazed bv Por1-
land. -

On Sept. 2 last year. threl' months after
AT&T announced its plan to acquire Tel.
the companies filed a routinl' application to
trans(erTCI cable rranchises in Portland
and Multnomah Coill1ty to AT&T. The petl'
tion went to the Mount Hood Cable Regula
tory Commission.

The commisSion's namesaKe IS a moun·
lain that 'lies :east of Portland and is often
shrouded in the lowgray-and-bille sky of
wintl'r. The panel makes rl'commendat'!ons
on cable regulation toefected CI!\' and COllnty
officials, who usuallv follow thl";u!vlc,' w!ll,il
InaKing' decisions. Ttl(' rolllllllsSIOllt'rS tllil
over tedlOliS mallers of franchIse C(llllpll
ance for no pay and in virtual anOnVntltl
Their last controversvinvolved an n'tJsn,il
It,rlaw proponent'wh(; wantl'd Itl IJrooldr,h! ,I

pulJlw-acCl'ss IfrogT;tlll ('.111"(1 '1 )r~\ "1'\
flt'dldn-t gl't on.!
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'The13attle Over Access to TCI's,Network
('(lI,llIlIIl'" /<hll/l F,rsl ['/II1l'

"We do this for the love of (1lI~' Llty."
says commisslOnl'r Huth ~llies. who co
manal:'es an oHicc hllll(hng and runs her
own graphic-arts bUl'iness. "It's not sOllie
thing you talk about at a cocktail party."

The AT&T-TCI deal thrust the two women
and six men into thl'.nuddle of a fierce debate
between AT&T ,lnd an unlikely coalition of
opponents: the local Raby Bell, Ii S Wesl
[nc,;and a group of mostly smalllttCal ISPs.
which themselves have been quietly abetled
hy AOL. the nation's laJ1Jestsuch provider.

Ironic Alignments
US WesllenL a tOllchofirony. The Den·

ver,based Bell had just finished battling Ihe
local JSPs over a similar issue before Ore
gonphone regulators.Thecompany had re
sisted opening its phone lines 10 rivals who
wanted to use them to supply enhanced In·
ternet service. After U S West lost that
fight. it aligned with the ISPs and AOI. to
demand that AT&T's cable network be
opened.

They found a sympathetic ear m David
Olson•. the Mpunt Hood panel.·s paid staff di
rectQrand. accordillfrto his e'mail address.
"rabl~r.:· Amid the clutter of paperwork
and Diet Cake cans irfhis downtown offi':e,
Mr. Olson. 16 years ald. has won a national

reput.atiQn as an aggressive regulator.
He hitdhis ownfntern~tepiphany three

yea~ ago. when his father contracted Iym·
phoma. Mr. Olson jumped on his PC and in
mlOutes was downloading the latest reo
search papers and clinical trials on cancer
whic,l1 he packed off to his dad. "1 said t~
my~rr. 'This is unbeltevable.· .. he recalls.
H.e has U¥dthe At Home product, and says
It s "terrific."

He says he had thought about opening
up cable networks before AT&T agreed to
buy TCI. but the deal crystallized his think·
i~g. With a gigantic phone company plan·
nmg to bundle voice, video and data ser·
v~ces:he felUt was,crucialthat its precious
plpelme be opened to others. with fair reo
imbursement to AT&T.
~henUSWest and AT&T "are going to

doml~ate the two wjres,thatgo into every'
body shame, from pauper to king. they
need to have that wire be available to serve
~ther .interests but llleir own." he says.
That s been the core of telecommunica·

tions policy for years...
Across the country. AOL was making

the same argument to Washington regula,
tors. Eventually Mr. Olson was speaking
With Steven Teplitz, a WashIngton lobbyist
for AOL. Mr. Teplitz also made contact
with Richard Horswell. the 27-year-old
head of a Portland ISP and presldE'nl of 11

tradl' ~rollP represenling- HI Oreg-on lSI's.

Forming- a United Front
Mr. lIorswell says his ~roup had heen

aware of the issllE'. but his discuSSiOIlS wJ!h
Mr. Teplitz "really helped focus our s(ra(
egy." AOL hired a local lobbyist to work for
Ihe group and had its lawyers prepare 11

supporting brief, AOL and the ISPs also
talked with U S West"10 get our ducks in a
row," Mr. Horswell says. "When it comes
down to an issue as bigas this. you can't af·
ford not to work together."

In a Sept. JOletteI' to AT&T. Mr. Olson
asked if the company planned to offer ISPs
access to the fligh-speed service "on
nondiscriminatory terms and conditions."

AT&T responded in subsequent letters
that At Home is a cable service and thus is
n't bound by rules that require telephone
companies to make their lines available to
tsps at a fair price. Nor did AT&T think the
city had authority to impose such require·
ments; in AT&T's view. that more properly
falls to the FCC (although AT&T doesn't
thi!1k the FCC legally can require it to open
its cable network either!.

CalM laws include a number of reQuire-
me,"ts for third-party access to a network,
but none cite IJlternet s.ervice. "It clearly is
a gray area," Mr. Olson says. But "I come
from an environment that says. unless the
federal Hawl says you can't do something,
youcan,"

Oregon. has long had an independent
streak. The state has led the nation in con
fronting such touchy issues as assisted sui·
cide and marijuana for medicinal use. Its
auto.nornyshowed again at the Mount Hood
panel's Nov. 16 meeting, in acrowded con
ference room at a local community college.

Mr. Horswell. whose Europa Communi·
~tions posts ads in the restrooms of some
of Portland's many pubs. pleaded the ISPs'
case. The commissioners found it com·
pelling, in part becausesQme of the small
ISPs had been diligent about getting ser
vice to rural, areas where bigger providers
wouldn't want to bother. [t was important
that they not be crushed by AT&T. Ms.
Diciple. the commissioner. says.

AT&T thought these small ISPs were mis·
taken. tJ(any probably wouldn't be able to
use the At Home arChitecture, the company
says. and even if they- could. the network
couldn't handle many ISPs without risking a
slowdown. But George Vradenburg. AOL's
senior vice president for global and strategic
policy. says the ISPs might be able to show
the cable people a few things about expAnd·
ing capacity. "I have enormous optimism in
engineers." Mr. Vradenburg says.

Thl' parll'1 Vlltl'ct :'-:!. With Ollt' IIlt'lIllll'l

ahsent. lu recollllllend imposing Ule ,[('('l'ss
COII(II(lon. Even. those f,lvqring the rOI\(t1
lion weI'(' lorn, IhoUKh- As a vice preSident
at !l,(i'ct-([rivjntNike Inc. inneltrby Bl'aver
lon, Commissioner ~b.ert K{cinberg says
hI' could sympaN\i1.e\\lUth AT&(F. ''I'm not a
hig reg-ulalory fan," he says. "But I think
thpreare some issues where regulation is
ne!>d~d to i,l11l intaina sense of competitiun
and fair play. It's like if I owned all the air
ports in the \\5orrd and .1 owned 1Jn airline
and said only my airline could land there."
, Yet II 's clear lhat tlu~ Mount Hood panel
didn't address some _uestions that easily
could arise if their rule sticks, For exam
ple. how would regulators ensure thaI
AT&T doesn't favor certain ISPs over olh
ers'? And what if the network really can',
handle a limitless number of ISPs?

"We all agree this is a debate that would
have heen better to have at the FCC." Ms.
Miles says. "But in the vacuum of leader
shIp from ,the federal level. we have made
this decision hoping they'lt take nolice."

Nor did AT&T address those broader is
sues al the November meeting. preferring to
locus on the legal aspetts. After the vote.
AT&T lawyer Richard Thayer fOld Mr. Ol
son, "I bope yotlhave abig-budget." He was
n't smiling, MI'. Olson says. A spokeswoman
for AT&T says Mr. Thayer was referring to
potential legal costs fot hiS company as well
and didn't mean to sound aggressive.

Unanimous Backing
Efforts to reac~ a compromise failed.

and on Dec. H, the M04f\t H<Xld panel de
cided to reaffirm its e.aflier vote. and this
lime. they unanimously supported the ac
cess condition. Three days later. Portland
city and Multnpma.h County commission'
ers adopted the recommendation with only
one dissenting vote. '.

AT&T has since refuse,(1.to sign off on the
city and county license transfers because
they contain the accesS condition. That. in
elfect; means the company's petition for the
license transfers is denied. No immediate
change in cable·TV service is expected be'
cause AT&T and TCI aren't >expected to
close their deal for several weeks. at least.

Earlier this week. AT&T and Tel offi
cials paid courtesy calls on city andcounty
officialS to warn them that a laWSUIt could
be imminent. But AT&T held its legal fire
while Oregon Sen. Ron Wyden. a Democrat.
intervened in the hopes of brokerinl:' a cum·
promise. sources dose tu the mattel'said.

11'11'. Olson. (he Mount 1l00d staffer. is
srllt'duled to flv to Los Angples today to
IJlwf cabl!' officials there abo~lt the cOin
IIlISSlon's ,tctions. The Californians ;In'

1',1\,1111:' IllS 'lIl'fare.


